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PER CURI AM

James Quy Arnold, fornmerly a West Virginia prisoner
appeal s the district court’s order denying his notion pursuant to
Fed. R Cv. P. 60(b) for relief fromthe district court’s prior
orders dismssing his petition under 28 U S.C. 8§ 2254 (2000) and
denying his notion for reconsideration. Having previously granted
a certificate of appealability, see 28 U . S.C. § 2253(c) (2000), we
now find the district court abused its discretion by denying
Arnold’s notion.' Accordingly, we vacate the order denying the
notion and remand with instructions.

Arnold filed his petition on February 26, 2001, and the
district court first dism ssed the petition on April 17, 2001.
Arnol d appeal ed, and we granted a certificate of appealability,
vacated the district court’s dismssal order, and remanded for

further factual findings. See Arnold v. Hoffe, No. 01-6863, 2001

W. 141735, **1 (4th Cr. Nov. 20, 2001) (unpublished). W
determ ned that while the record showed Arnold was no longer in
prison pursuant to his state conviction when he filed his petition,
the record was insufficient to determ ne whether he was on
probation or parole for the state conviction at that tine.

Accordingly, we could not determ ne whether Arnold was subject to

"W note that because the notion sought a renedy for a defect
in the collateral review process, it was “a proper Rule 60(b)
notion” and not a successive habeas application. See United
States v. Wnestock, 340 F.3d 200, 207 (4th Cr. 2003).
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“restraints on [his] liberty . . . not shared by the public
general ly” for purposes of determ ning whether he was “i n custody”

under 8§ 2254. See Jones v. Cunningham 371 U S. 236, 240 (1963);

see also Garlotte v. Fordice, 515 U S. 39, 41 (1995) (petitioner

recei ving consecutive sentences “remains ‘in custody’ under all of

his sentences until all are served”); United States v. Hillary, 106

F.3d 1170, 1172 (4th Cr. 1997) (“for jurisdictional purposes
consecutive sentences nust be viewed in the aggregate”). Moreover,
we directed the court to consider the nerits of Arnold s petition
if it found he was “in custody” within the neaning of the statute.
Following our decision, Arnold filed a statenent
concerning jurisdiction in the district court claimng that in
addition to his prison term the state court inposed a consecutive
five-year term of supervision that was still undi scharged, and he
was therefore “in custody” when he filed his petition. He al so
requested the state be ordered to produce the record of conviction
and transcripts of sentencing. Noting our determ nation that the
record was uncl ear whet her Arnol d was on parol e or probation at the
time of filing, the district court ordered the state “to answer the
incarceration status of the defendant.” The state responded that
Arnol d was convicted of one count of conputer fraud and sentenced
to two years in state prison; he was discharged by expiration of

the sentence in 1999; and according to crimnal records avail able



to the state division of corrections, he was “not presently on
probation or parole for any offense commtted in West Virginia.”

Based on the state’s response, the district court
di sm ssed the petition, and Arnold noved for reconsideration. He
clainmed that transcripts from his state sentencing hearing or a
certificate from the state judge would show that a consecutive
five-year term of probation had been inposed, and the state had
m srepresented his custody status. The district court denied the
notion. Subsequently, Arnold noved for relief under Rule 60(b).
He rem nded the court of our remand for factual findings, noted he
was convicted of two different counts, and provided transcript
excerpts from his sentencing hearing in which the state judge
di scussed a sentence of two years on count two, and a consecutive
suspended sentence of five years on count three, for which he would
be placed on probation. He again requested relief based upon the
state’s alleged m srepresentation of his custody status. Wthout
requesting a response fromthe state, the district court denied the
notion “[b]ecause the evidence presented [was] not sufficient to
prove [Arnold] was serving a probation term?”

After granting a certificate of appealability, we
directed the Appellees (hereafter, the “state”) to file a
responsive brief pursuant to 4th Cr. R 22(a)(1)(B) addressing,
inter alia, whether the district court erred in its procedura

ruling dismssing Arnold s Rule 60(b) notion. Subsequent to our



order, the state obtained a copy of the transcript of Arnold s plea
and sentencing hearing from the court reporter and determ ned
Arnold had accurately described that he was in fact convicted of

two counts and sentenced by the state judge to “a two-year termin

the penitentiary on Count 11, foll owed by a suspended sentence and
five years of supervised probation on Count I11.”2 However, the
state represents that due to “inadvertence or neglect,” no

conviction or sentencing order reflecting the five-year term was
ever entered in state court.® Therefore, the state contends that
it “sinply advised the district court of the facts as shown by the
record,” and “[b]ased on the record before the district court, the
court did not have jurisdiction to consider Arnold s § 2254
petition, nor grounds to grant his notion for reconsideration under
Rul e 60(b).”

In light of our prior mandate that the district court
det erm ne whet her Arnold was “in custody” within the neaning of the
statute when he filed his petition, Arnold s persistent clains that
he received a consecutive five-year suspended probationary

sentence, his subm ssion of portions of the transcript, which

2Al t hough the state has offered to provide the court a copy of
the transcript, it is not currently part of the record. Upon
remand, we direct the district court to obtain this and other state
docunents relevant to its review.

W& note that subsequent to the state’'s filing of its brief,
the state court evidently entered a “Conviction and Sentencing
Order and Order of Probation (Entered nunc pro tunc).”
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evidently was the only avail able evidence of his sentence, the
district court’s failure to obtain a response or conplete record
fromthe state, and the “exceptional circunstances” of this case,

see Conpton v. Alton S.S. Co., Inc., 608 F.2d 96, 102 (4th Cr.

1979), we find the district court abused its discretion by denying
Arnold’ s Rule 60(b) notion based on his failure to sufficiently
prove his probationary term

W therefore remand to the district court for
reconsi deration of Arnold’ s nmotion in light of all the evidence.
We dispense with oral argument because the facts and |egal
contentions are adequately presented in the materials before the

court and argunent would not aid the decisional process.

VACATED AND REMANDED




